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APPENDI X A-F
MODEL REAL ESTATE LEASE

for
SECTI ON 1135 PRQIECTS | NVOLVI NG PRQJIECT LANDS
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NO

DEPARTMENT OF THE ARMY LEASE

(PRQJECT NAME)

( COUNTY/ STATE)

THI S LEASE, nade on behalf of the United States, between the
SECRETARY OF THE ARMY, hereinafter referred to as the Secretary,
and ((NON- FEDERAL SPONSOR) , hereinafter referred to as
t he Lessee.

W TNESSETH:

That the Secretary, by authority of Title 16, United States
Code, Section 460d, as amended, and Section 1135(b) of the Water
Resources Devel opnment Act of 1986, Public Law 99-662, as anended,
and pursuant to Project Cooperation Agreenent between the
Departnent of the Arnmy and the Local Sponsor/Lessee entered into

on (hereinafter referred to as "PCA"),
attached hereto and referred to as Exhibit and for the

consideration hereinafter set forth, hereby |eases to the Lessee
the property identified in Exhibit(s) , attached hereto and

made a part hereof, hereinafter referred to as the prem ses, for
the inplenentation, operation, repair, replacenent and
rehabilitation of the Project Modification.

THI' S LEASE is granted subject to the follow ng conditions:

1. TERM

Said prem ses are hereby granted for so long as the PCA
remains in full force and effect.
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2. CONSI DERATI ON

The consideration for this |lease is the inplenentation,
operation, repair, replacenent and rehabilitation of the Project
Modi fication and the nai ntenance of the prem ses by the Lessee
for the benefit of the United States and the general public in
accordance wth the conditions herein set forth.

3.  NOTI CES

a. Al correspondence and notices to be given pursuant to
this | ease shall be addressed, if to the Lessee to

and if to the United States, to the D strict Engineer, Aﬁtention;
Chi ef, Real Estate Division

, or as may fromtinme to tine
otherwi se be directed in witing by the parties. Any notice,
request, demand, or other communication required or permtted to
be given under this | ease shall be deened to have been duly given
if inwiting and either delivered personally, or by telegram or
mai |l ed by first-class, registered, or certified mail.

b. Any notice, request, demand, or other communi cation nmade
pursuant to this Condition shall be deened to have been received
by the addressee at the earlier of such tine as it is actually
recei ved or seven cal endar days after it is mailed.

4. AUTHORI ZED REPRESENTATI VES

Except as otherw se specifically provided, any reference

herein to "Secretary", "D strict Engineer", or "said officer”
shall include their duly authorized representatives. Any
reference to "Lessee" shall include its successors, enployees and

duly authorized representatives.
5. PROQIECT MODI FI CATI ON ACTI VI TI ES

a. The Lessee shall conply with the approved Ecosystem
Restoration Report or other docunent("Report") described in
Article | of the PCA and the managenent and devel opnent
activities described in the Report and in the OVRR&R Manual
described in Article VII1 of the PCA, both by this reference nade
a part hereofto.

b. The Lessee's operation, nmanagenent and ot her project

nmodi fication activities are subordinate to the operation and
managenent of the Existing Project, as defined in Article | of
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the PCA. The Existing Project wll have operational priority in
any situation where a conflict arises.

c. The use and occupation of the prem ses shall be subject
to the general supervision and approval of the D strict Engineer.

6. APPLI CABLE LAWS AND REGULATI ONS

a. The Lessee shall conply with all applicable Federal |aws
and regul ations and with all applicable | aws, ordi nances and
regul ations of the state, county, and nunicipality wherein the
prem ses are |located, including, but not limted to, those
regardi ng construction, health, safety, water supply, sanitation,
and use of pesticides. 1In addition, the Lessee should conply
with the specific directions and requirenents contained in the
OVRR&R Manual referenced in Article VII1 of the PCA. The Lessee
shal | make and enforce such regul ati ons as are necessary and
within its legal authority in exercising the privileges granted
in this |l ease, provided that such regul ati ons are not
i nconsistent with the provisions of law cited in the granting
cl ause.

b. The Lessee will provide an annual certification that al
wat er systens on the prem ses, if any, have been inspected and
conply with Federal, state and | ocal standards. Lessee will also
provide a statenment of conpliance with the Rehabilitation Act and
the Arericans with Disabilities Act, as required in the condition
on NON- DI SCRI M NATI ON, noting any deficiencies and providing a
schedul e for correction.

7. CONDI TI ON OF PREM SES

The Lessee acknow edges that it has inspected the prem ses,
knows its condition, and understands that the same is | eased
w t hout any representations or warranti es whatsoever and w thout
obligation on the part of the United States to nake any
alterations, repairs or additions thereto.

(I NCLUDE THE FOLLOW NG CONDI TI ON, | F APPLI CABLE) :
8. AGRI CULTURAL AND W LDLI FE CONTROL ACTIVITIES

a. The Lessee may plant or harvest crops, either directly,
by service contract, by sharecrop agreenents with |ocal farners,
or by agricultural agreenents to provide food and/or habitat for

wildlife and for the devel opnent and conservation of |and, fish
and wldlife, forests, and other natural resources. Were
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feasi ble, contracts and agreenents with third parties shall be by
conpetitive bid procedures.

b. The Lessee may take, trap, renove, stock or otherw se
control all fornms of fish and wildlife on the prem ses, and may
pl ace therein such additional fornms of fish and wildlife as it
may desire fromtine to tinme, and shall have the right to close
the area, or any parts thereof fromtine to tine, to fishing,
hunting or trapping, provided that the closing of any area to
such use shall be consistent with the state laws for the
protection of fish and wildlife.

9. TRANSFERS, ASSI GNMENTS

Wthout prior witten approval of the District Engineer,
the Lessee shall neither transfer nor assign this |ease, nor
subl et the dem sed prem ses or any part thereof, nor grant any
interest, privilege, or |license whatsoever in connection with
this lease. (I NCLUDE THE FOLLOWN NG SENTENCE | F THE CONDI TI ON ON
AGRI CULTURAL AND W LDLI FE CONTROL ACTI VI TI ES WAS | NCLUDED ABOVE:
Agreenents covered by the condition on AGRI CULTURAL AND W LDLI FE
CONTROL ACTIVITIES are not subject to this condition.)

(THE FOLLOW NG CONDI TI ON ON ACCOUNTS, RECORDS AND RECEI PTS IS
REQUI RED BY 16 USC 460d AND MUST BE | NCLUDED | F THE SALE OF CROPS
AS SET QUT IN THE CONDI TI ON ON AGRI CULTURAL AND W LDLI FE CONTRCL
ACTIVITIES AND/ OR THE SALE OF TI MBER | S AUTHORI ZED)

10. ACCOUNTS, RECCORDS AND RECEI PTS

a. Al nonies received by the Lessee fromthe sal e of
ti mber or crops conducted on the prem ses may be utilized by the
Lessee for the adm ni stration, maintenance, operation and
devel opment of the prem ses. Beginning 5 years fromthe date of
this | ease and continuing at 5-year intervals, any such nonies
not so utilized or programred for utilization within a reasonable
time shall be paid to the District Engineer. The Lessee shal
provi de an annual statenent of receipts and expenditures to the
District Engineer. The District Engineer shall have the right to
performaudits of the Lessee's records and accounts.

b. Paynment of direct expenses is authorized for planning
and devel opnent of optimumw I dlife habitat including planting of
wildlife food plots, necessary tinber clearing, erosion control
or habitat inprovenments such as shelter, restocking of fish and
wldlife, and protection of endangered species. Paynment of
Lessee's enpl oyees who are directly engaged in such activities at
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the project is also authorized. However, proceeds will not be
used for the paynent of general adm nistrative expenses.

c. Proceeds derived fromthe sale of fishing and hunting
| eases are not subject to this condition.

11. PROTECTI ON OF PROPERTY

The Lessee shall be responsible for any damage that may be
caused to the property of the United States by the activities of
the Lessee under this |ease, and shall exercise due diligence in
the protection of all property |located on the prem ses agai nst
fire or damage fromany and all other causes. Any property of
the United States danaged or destroyed by the Lessee incident to
the exercise of the privileges herein granted shall be pronptly
repaired or replaced by the Lessee to a condition satisfactory to
said officer, or at the election of said officer, reinbursenent
made therefor by the Lessee in an anmbunt necessary to restore or
replace the property to a condition satisfactory to said officer.

12. RIGHT TO ENTER AND FLOCD

The right is reserved to the United States, its officers,
agents, and enpl oyees to enter upon the prem ses at any tinme and
for any purpose necessary or convenient in connection with
Government work; to meke inspections; to renove tinber or other
mat eri al, except property of the Lessee; to flood the prem ses;
to mani pul ate the |l evel of the |ake or pool in any manner
what soever; and/or to make any other use of the |and as may be
necessary in connection with project purposes, and the Lessee
shal |l have no claimfor damages on account thereof against the
United States or any officer, agent, or enployee.

(DELETE THE FOLLOW NG CONDI TI ON | F NO NAVI GABLE WATERS ARE W THI N
THE LEASED PREM SES OR NO LI GHTS AND SI GNALS W LL BE REQUI RED)

13. LIGHTS, SIGNALS AND NAVI GATI ON

There shall be no unreasonable interference with navigation
by the exercise of the privileges granted by this lease. If the
display of lights and signals on any work hereby authorized is
not otherw se provided for by law, such lights and signals as may
be prescribed by the Coast Guard or by the District Engineer
shall be installed and mai ntained by and at the expense of the
Lessee.
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14. RESTORATI ON

On or before the expiration of this lease or its term nation
by the Lessee, the Lessee shall vacate the prem ses, renove the
property of the Lessee therefrom and restore the premses to a
condition satisfactory to the District Engineer. [|f, however,
this | ease is revoked, the Lessee shall vacate the prem ses,
renmove said property therefromand restore the premses to the
aforesaid condition with such tine as the District Engi neer may
designate. In either event, if the Lessee shall fail or neglect
to renpove said property and restore the prem ses, then, at the
option of the District Engineer, said property shall either
becone the property of the United States w thout conpensation
therefor, or the District Engi neer nay cause the property to be
renmoved and no claimfor damages against the United States or its
officers or agents shall be created by or made on account of such
renmoval and restoration work. The Lessee shall also pay the
United States on demand any sum whi ch may be expended by the
United States after the expiration, revocation, or termnation of
this lease in restoring the prem ses.

15. NON- DI SCRI M NATI ON

a. The Lessee shall not discrimnate agai nst any person or
persons or exclude themfrom participation in the Lessee's
operations, prograns or activities conducted on the | eased
prem ses because of race, color, religion, sex, age, handicap or
national origin. The Lessee will conply with the Anericans with
Disabilities Act (42 U.S.C. Sections 12101 et seq.) and attendant
Americans with Disabilities Act Accessibility Guidelines (ADAG
publ i shed by the Architectural And Transportation Barriers
Conpl i ance Boar d.

b. The Lessee, by acceptance of this |ease, is receiving a
type of Federal assistance and, therefore, hereby gives assurance
that it will conply with the provisions of Title VI of the Gvil
Ri ghts Act of 1964, as anended, (42 U.S.C. Section 2000d); the
Age Discrimnation Act of 1975 (42 U S. C. Section 6102); the
Rehabilitation Act of 1973, as anended (29 U S.C. Section 794);
and all requirenents inposed by or pursuant to the Directive of
t he Departnent of Defense (32 CFR Part 300) issued as Departnent
of Defense Directives 5500.11 and 1020.1, and Arny Regul ation
600- 7.
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16. SUBJECT TO EASEMENTS

This |l ease is subject to all existing easenents, easenents
subsequently granted, and established access routes for roadways
and utilities located, or to be |located, on the prem ses provided
that the proposed grantee of any new easenent or route wll be
coordinated with the Lessee, and easenents will not be granted
which will, in the opinion of the District Engineer, interfere
w th devel opnents, present or proposed, by the Lessee. The
Lessee will not close any established access routes w thout
witten permssion of the D strict Engineer.

17. SUBJECT TO M NERAL | NTERESTS

This |l ease is subject to all outstanding mneral interests.
As to federally-owned mneral interests, it is understood that
they may be included in present or future mneral |eases issued
by the Bureau of Land Managenent (BLM, which has responsibility
for mneral devel opnent on federal |lands. The Secretary wll
provi de | ease stipulations to BLMfor inclusion in said m neral
| eases that are designed to protect the prem ses fromactivities
that would interfere with the | essee's operations or would be
contrary to local |aw

18. COWPLI ANCE, CLOSURE, AND REVOCATI ON

a. The Lessee is charged at all tinmes with full know edge
of all the limtations and requirenents of this | ease and the
PCA, and the necessity for correction of deficiencies, and with
conpliance wth reasonabl e requests by the D strict Engi neer.
This | ease may be revoked in the event the Lessee viol ates any of
the terns and conditions of either the | ease or the PCA and
continues and persists in such violation. The Lessee will be
notified of any non-conpliance, which notice shall be in witing
or shall be confirmed in witing, giving a period of tinme in
which to correct the non-conpliance. Failure to satisfactorily
correct any substantial or persistent non-conpliance within the
specified tinme is grounds for closure of all or part of the
prem ses, tenporary suspension of operation, entry upon the
prem ses for the purpose of conpleting, operating, maintaining,
repairing, replacing, or rehabilitating the Project Mdification,
or revocation of the |ease, after notice in witing of such
i ntent.

b. This |l ease may be revoked by the Secretary, by giving
thirty (30) days notice in witing in the manner described in the
Condi tion on Notices of this |lease, in the event the PCA is
term nated pursuant to Article XIV of the PCA or the Secretary

A-F7



EC 1105-2-214
30 Nov 97

determ nes that the prem ses identified in Exhibit(s)
are no longer required for the inplenentation, operation and
mai nt enance of the Project Mdification.

19. HEALTH AND SAFETY

a. The Lessee shall keep the premises in good order and in
a clean and safe condition.

b. In addition to the rights of revocation for
nonconpl i ance, the District Engineer, upon discovery of any
hazardous conditions on the prem ses that present an i medi ate
threat to health and/or danger to life or property, wll so
notify the Lessee and will require that the affected part or al
of the prem ses be closed to the public until such condition is
corrected and the danger to the public elimnated. |If the
condition is not corrected, the District Engineer will have the
option to: (1) correct the hazardous conditions and collect the
cost of repairs fromthe Lessee; or, (2) revoke the | ease. The
Lessee shall have no claimfor danages against the United States,
or any officer, agent, or enployee thereof on account of action
taken pursuant to this condition.

(1 NCLUDE THE CONDI TI ON, | F APPLI CABLE)
20. PUBLI C USE

No attenpt shall be made by the Lessee to forbid the ful
use by the public of the prem ses and of the water areas of the
proj ect, subject, however, to the authority and responsibility of
the Lessee under this | ease to manage the prem ses and provi de
safety and security to the visiting public.

21. NATURAL RESOURCES

The Lessee shall cut no tinber, conduct no m ning
operations, renove no sand, gravel, or kindred substances from
the ground, commt no waste of any kind, nor in any manner
substantially change the contour or condition of the prem se,
except as may be authorized under and pursuant to the Report
described in the condition on PROIECT MODI FI CATI ON ACTI VI Tl ES.
The Lessee nay sal vage fallen or dead tinber; however, no
commerci al use shall be made of such tinber. Except for tinber
sal vaged by the Lessee when in the way of construction of
i nprovenents or other facilities, all sales of forest products
wi |l be conducted by the United States and the proceeds therefrom
shall not be available to the Lessee under the provisions of this
| ease.
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(I'f the | ease authorizes forest managenent, the | ease wll need
nodi fication to specifically allow tinber sales and to state that
ti mber sales shall follow an approved forest managenent plan.)

22. DI SPUTES CLAUSE

a. Except as provided in the Contract Di sputes Act of 1978
(41 U.S.C. 601-613) (the Act), all disputes arising under or
relating to this | ease shall be resolved under this clause and
the provision of the Act.

b. "Caim" as used in this clause, neans a witten demand
or witten assertion by the Lessee seeking, as a matter of right,
t he paynent of noney in a sumcertain, the adjustnent of
interpretation of |ease terns, or other relief arising under or
relating to this lease. A claimarising under this |ease, unlike
aclaimrelating to that |ease, is a claimthat can be resol ved
under a |l ease clause that provides for the relief sought by the
Lessee. However, a witten demand or witten assertion by the
Lessee seeking the paynent of noney exceeding $50,000 is not a
claimunder the Act until certified as required by subparagraph
b. (2) bel ow

(1) A claimby the Lessee shall be made in witing and
submtted to the District Engineer for a witten decision. A
cl aimby the Governnent against the Lessee shall be subject to a
witten decision by the D strict Engi neer.

(2) For Lessee clainms exceeding $50, 000, the Lessee shal
submt with the claima certification that--

(1) The claimis nmade in good faith;

(1i) Supporting data are accurate and conplete to the best
of the Lessee's know edge and belief; and

(1i1) The amount requested accurately reflects the | ease
adj ustnmrent for which the Lessee believes the Governnent is
liable.

(3) If the Lessee is an individual, the certificate shal
be executed by that individual. |If the Lessee is not an
i ndividual, the certification shall be executed by

(1) A senior conpany official in charge at the Lessee's
| ocation involved; or
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(1i) An officer or general partner of the Lessee having
overall responsibility of the conduct of the Lessee's affairs.

c. For Lessee clains of $50,000 or less, the District
Engi neer nust, if requested in witing by the Lessee, render a
decision within 60 days of the request. For Lessee-certified
clainms over $50,000, the District Engineer nmust within 60 days,
decide the claimor notify the Lessee of the date by which the
decision wll be made.

d. The District Engineer's decision shall be final unless
the Lessee appeals or files a suit as provided in the Act.

e. At the time a claimby the Lessee is submtted to the
District Engineer or a claimby the Governnent is presented to
the Lessee, the parties, by mutual consent, nay agree to use
alternative neans of disputes resolution. Wen using alternate
di spute resol ution procedures, any claim regardl ess of anount,
shal | be acconpanied by the certificate described in paragraph
b.(2) of this clause, and executed in accordance w th paragraph
b.(3) of this clause.

f. The Governnent shall pay interest on the anount found
due and unpaid by the Governnment from (1) the date the District
Engi neer received the claim (properly certified if required), or
(2) the date paynent otherw se would be due, if that date is
later, until the date of paynent. Sinple interest on clains
shall be paid at the rate, fixed by the Secretary of the
Treasury, as provided in the Act, which is applicable to the
period during which the District Engi neer received the claim and
then at the rate applicable for each 6-nonth period as fixed by
the Treasury Secretary during the pendency of the claim

g. The Lessee shall proceed diligently with the perfornmance
of the | ease, pending final resolution of any request for relief,
claim appeal, or action arising under the | ease, and conply with
any decision of the D strict Engineer.

23. ENVI RONVENTAL PROTECTI ON

a. Wthinthe limts of their respective |egal powers, the
parties to this | ease shall protect the prem ses agai nst
pollution of its air, ground, and water. The Lessee shall conply
with any | aws, regul ations, conditions or instructions affecting
the activity hereby authorized if and when issued by the
Envi ronnmental Protection Agency or any Federal, state, interstate
or | ocal governnental agency having jurisdiction to abate or
prevent pollution. The disposal of any toxic or hazardous
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materials with the prem ses is specifically prohibited. Such
regul ations, conditions, or instructions in effect or prescribed
by said Environnental Protection Agency, or any Federal, State,
interstate or |ocal governnental agency are hereby nade a
condition of this |ease.

b. The Lessee will use all reasonable nmeans available to
protect the environnment and natural resources, and where damage
nonet hel ess occurs fromactivities of the | essee, the Lessee
shall be liable to restore the damaged property. Lessee shall be
consi dered the operator of the Project Modification for purposes
of liability under the Conprehensive Environnmental Response,
Conmpensation, and Liability Act (42 U S.C. Sections 9601 -9675).

c. The Lessee nust obtain approval in witing fromsaid
of ficer before any pesticides or herbicides are applied to the
prem ses.

24. PRELI M NARY ASSESSMENT SCREENI NG

A Prelimnary Assessnent Screening (PAS) docunenting the
known history of the property with regard to the storage, rel ease
or disposal of hazardous substances thereon, is attached hereto
and made a part hereof as Exhibit . Upon expiration,
revocation or relinquishment of this | ease another PAS shall be
prepared by the District Engi neer which will docunent the
environmental condition of the property at that tine. A
conpari son of the two assessnents will assist the said officer in
determ ning any environnental restoration requirenents. Any such
requi renents will be conpleted by the Lessee in accordance with
the condition of RESTORATI O\

25. H STORI C PRESERVATI ON

The Lessee shall not renobve or disturb, or cause or permt
to be renoved or disturbed, any historical, archeol ogical,
architectural or other cultural artifacts, relics, remains or
objects of antiquity. In the event such itens are di scovered on
the prem ses, the Lessee shall immediately notify said officer
and protect the site and the material fromfurther disturbance
until said officer gives clearance to proceed.

26. SO L AND WATER CONSERVATI ON
The Lessee shall nmaintain, in a nmanner satisfactory to said
officer, all soil and water conservation structures that may be

i n exi stence upon said prem ses at the beginning of or that may
be constructed by the Lessee during the termof this |ease, and
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the Lessee shall take appropriate nmeasures to prevent or control
soil erosion wthin the prem ses. Any soil erosion occurring
outside the prem ses resulting fromthe activities of the Lessee
shall be corrected by the Lessee as directed by the said officer.

27. HOLD HARMLESS

The Lessee shall hold and save the United States free from
damages arising fromthe inplenentation, operation, maintenance,
repair, replacenent and rehabilitation (DELETE "repair,
repl acenent and rehabilitation” if inapplicable), of the Project
Modi fication, and any Project Mdification-related betternents,
and managenent of the prem ses and the facilities and
i nprovenents, except for damages due to the fault or negligence
of the United States or its contractors.

28. COVENANT AGAI NST CONTI NGENT FEES

The Lessee warrants that no person or selling agency has
been enpl oyed or retained to solicit or secure this | ease upon an
agreenent or understanding for a conm ssion, percentage,
br okerage, or contingent fee, excepting bona fide enpl oyees or
bona fide established commercial or selling agenci es nmaintai ned
by the Lessee for the purpose of securing business. For breach
or violation of this warranty, the United States shall have the
right to annul this |ease without liability or, inits
di scretion, to require the Lessee to pay, in addition to the
| ease rental or consideration, the full anmount of such
comm ssi on, percentage, brokerage or contingent fee.

29. OFFI C ALS NOT TO BENEFI T

No Menmber of or Del egate to Congress or Resident
Comm ssioner shall be admtted to any share or part of this |ease
or to any benefits to arise therefrom However, nothing herein
cont ai ned shall be construed to extend to any incorporated
conpany if the |ease be for the general benefit of such
corporation or conpany.

30. MODI FI CATI ONS

This | ease contains the entire agreenent between the parties
hereto, and no nodification of this agreenent, or waiver, or
consent hereunder shall be valid unless the sane be in witing,
signed by the parties to be bound or by a duly authorized
representative; and this provision shall apply to this clause as
well as all other conditions of this |ease.
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31. DI SCLAI MER

This lease is effective only insofar as the rights of the
United States in the prem ses are concerned; and the | essee shal
obtain such perm ssion as may be required on account of any other
existing rights. It is understood that the granting of this
| ease does not elimnate the necessity of obtaining any
Department of the Arny permt which may be required pursuant to
the provisions of Section 10 of the R vers and Harbors Act of 3
March 1899 (30 Stat. 1151; 33 U.S.C. Section 403), or Section 404
of the Clean Water Act (33 U . S.C. Section 1344).

(1 NCLUDE A PROVI SION I N THE LEASE USI NG THE SAME OR SI M LAR
LANGUAGE AS THE PCA | F THE NON- FEDERAL SPONSOR/ LESSEE | S AN
| NDI AN TRI BE) .

IN WITNESS WHEREOF | have hereunto set ny hand by authority
of the Secretary of the Arny this day of

THI S LEASE is al so executed by the Lessee this
day of : :

Si gned seal ed
in the presence of:
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